INTRODUCTION
Desperate times call for desperate measures. Few statements say so much in the span of so few words. However, this short phrase lacks any direction on how it applies to protecting others. When it comes to the concept of torture and whether it is acceptable, it provides equally little advice.
This Article discusses issues of torture and several philosophical underpinnings. First, it defines torture as used in international and human rights law. Then, it discusses three of the primary theories of torture: deontology, consequentialism, and threshold deontology. After setting this groundwork, it introduces particular issues in terrorism cases such as the "ticking bomb" scenario, which argues that torture may be appropriate and possibly required when done to save many lives. This invariably must include a discussion of the necessity doctrine, the legal doctrine allowing extraordinary measures when necessary to avoid greater harm. Then, this Article sets forth arguments against torture in the case of the "ticking bomb" scenario. In conclusion, it argues that, based on the consequentialist theory, torture may be warranted and acceptable in terrorism cases.
II. DEFINING TORTURE
The first issue is to define what torture is. This Article does not use torture in the sense of "I saw that movie The Devil Wears Prada, and it was torture!," even though it may have been an unwelcome experience. Indeed, even commentators and courts have noted that "torture" is a loaded term, but not one with a bright-line definition.
1 An additional wrinkle is further distinguishing torture from the concept of "cruel, inhuman or degrading treatment," or CIDT, which does not rise to the level of torture.
2 For example, in Ireland v. United Kingdom, the European Court of Human Rights found that five interrogation techniques, including sensory disorientation and deprivation, qualified as inhuman and degrading treatment. . . was the extraction of confessions, the naming of others and/or information and although they were used systematically, they did not occasion suffering of the particular intensity and cruelty implied by the word torture as so understood." 4 Some commentators have pointed out that each nation tends to define "torture" so that it does not violate its own ban on torture. 5 Because of the international significance of torture, especially in terrorism cases, conventions and treaties discussing it are usually very broad regarding the conduct prohibited. For instance, the United Nations (UN) Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) defines "torture" as:
any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions. 6 While such vague terminology might seem counterproductive, Professor Jeremy Waldron posits that this vagueness in treaties and conventions makes them effective. 7 If there were more concrete definitions, lawyers would design new torture protocols and strategies that do not fall within the definitions.
8 Actions falling short of "torture" can still be cruel, inhuman, or degrading treatment under Article 16 of the UN CAT.
9 Unlike torture, the UN CAT does not define CIDT even in broad terms. 10 In fact, other UN documents define torture as "an aggravated and deliberate form of cruel, 12 and courts have recognized "that certain acts which were classified in the past as 'inhuman and degrading treatment' as opposed to 'torture' could be classified differently in [the] future."
13 Additionally, the Committee Against Torture-recognizing that this distinction is unclear-proscribes CIDT under Article 16 of the UN CAT, 14 and both bans are non-derogable.
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While international law prohibits torture in broad, sweeping terms, Harvard Professor Alan Dershowitz points out that "[t]he tragic reality is that torture sometimes works, much though many people wish it did not." 16 Under U.S. federal law, the main element of the crime of torture is that the torturer "specifically intend[s] to inflict severe physical or mental pain or suffering (other than pain or suffering incidental to lawful sanctions)"-there is no requirement that this be done for any specific purpose (such as obtaining a confession). 14. "In practice, the definitional threshold between ill-treatment and torture is often not clear. Experience demonstrates that the conditions that give rise to ill-treatment frequently facilitate torture and therefore the measures required to prevent torture must be applied to prevent ill-treatment." Id. ¶ 3.
15. See id. ("Accordingly, the Committee has considered the prohibition of illtreatment to be likewise non-derogable under the Convention . . . ."). Absolute bans against torture and CIDT can also be found in Article 7 of the International Covenant on Civil and Political Rights (ICCPR), 999 U.N.T.S. 171 (1976). While Article 4 of the ICCPR allows state parties to derogate from their covenant obligations when exigencies require, it provides that this exception does not apply to torture and CIDT. As a result, even a national emergency will not allow torture or CIDT.
16 1,000 Americans by the Associated Press, seventy percent said torture is justified in at least some instances where terrorism is involved, and twenty percent of those people voted that torture "is often justified." 18 David Luban, a legal philosopher and professor at Georgetown University Law Center, believes the social acceptance of modern torture stems from the liberalization of society. 19 In contrast, the UN's ban on torture is explicit, and the CAT states there are "[n]o exceptional circumstances whatsoever" where torture may be justified.
20 "This includes any threat of terrorist acts or violent crime as well as armed conflict, international or noninternational." 21 In its 2007 General Comment No. 2, the UN CAT reiterated its stance that, even "[i]n the aftermath of the attacks of 11 September 2001," its prohibition against torture and CIDT "'must be observed in all circumstances.'" 22 Nonetheless, even though a sizeable proportion of Americans would advocate for the use of torture in terrorism cases, international treaties and human rights laws will not. Whether an individual believes torture is justifiable usually depends on the underlying theory to which he or she subscribes.
III. THEORIES OF TORTURE
In considering whether torture is valid in some situations, one must understand its theories. The arguments and theories for and against torture, even in cases of terrorism or "necessity," are diverse. 23 However, this Article will focus on three general theories: deontology, consequentialism, and threshold deontology. The deontological view places a near-absolute ban on torture. 24 Under this theory, no conduct, no matter how deplorable, will permit torture.
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Deontology generally follows Kantian philosophy, which states that human dignity is inviolable even in extreme circumstances. 26 Even though the theory requires strict compliance, it has many followers because of its aim of complete personal autonomy. The consequentialist, commonly known as the utilitarian, theory of torture states that torture may be acceptable or even mandated if society receives a net benefit that outweighs the harm of torture. 28 This not only considers the harm experienced by the individual victim but also by society in general. 29 Contemplating social harm is even more important nowadays with the advent of twenty-four-hour news channels and the internet making information available worldwide in real time, meaning the harm can affect more people in more remote areas.
C. A MIDDLE GROUND: THRESHOLD DEONTOLOGY
There is an additional theory for justifying torture that differs slightly from the deontologist and consequentialist theories. 30 Threshold deontolo- gy, as it is termed, assumes that some acts-such as torture-are inherently, morally wrong. 31 This fits directly with standard deontological thought. 32 However, threshold deontologists believe that if there is enough of a positive benefit from the act, "then one is morally permitted, and perhaps required, to engage in those acts that are otherwise morally prohibited." 33 This viewpoint is very similar to consequentialism, but threshold deontologists are generally much stricter regarding when torture is permitted. 34 In addition, consequentialists avoid identifying acts as inherently wrong or immoral since an act's wrongness will depend on the comparative harm of another act. 35 For instance, if torturing one person causes less social harm than the death of 100 people, torture would be morally correct to a consequentialist, whereas a threshold deontologist would only find torture morally permissible. It can mean the difference between permitting torture although it is wrong and advocating for it as the most appropriate option. This demarcation becomes especially important in the context of terrorism, where moral outrage and emotion receive much focus.
IV. PARTICULAR ISSUES IN TERRORISM CASES AND THE "TICKING BOMB" SCENARIO
"Like the term 'torture,' it is difficult to classify the term 'terrorism' or provide it with a clear definition or interpretation." 36 Generally, "terrorism" refers to the use of fear, intimidation, or violence to achieve a particular goal. 37 However, nations typically have additional idiosyncrasies in their definitions or in their application. For example, in McKee v. Chief Constable of Northern Ireland, which predates the current UK terrorism statutes, the Northern Ireland Court of Appeal held that passive membership in a terrorist organization is not enough to deem the person a "terrorist." 38 The Terrorism Act of 2006, the most recent UK antiterrorism statute, has since effectively eliminated a need for active involvement. 39 Additionally, the Act [Vol. 33 is not restricted to people in the United Kingdom. 40 Other countries, such as the United States, also allow for extraterritorial application of their antiterrorism laws, 41 which means that a person can violate U.S. law without directly influencing the United States or its citizens.
One thing these treaties have in common is that they specify that torture is only committed by someone acting under the color of law 42 or "acting in an official capacity."
43 This is particularly interesting in the United States where it is not an element of the crime that the victim be tortured to elicit a confession or to punish him. 44 This highlights one of the key purposes of torture that is particularly relevant in terrorism cases: gathering information and intelligence for preventing imminent harm.
45 Some jurisdictions use torture to elicit confessions and information for criminal prosecutions, where the victim's statements may be used against him. 46 However, the primary focus in this Article is torture used to gather information to prevent impending harm.
Humans and their psychological make-up are unique and amazing. Humans are extremely resilient, which causes difficulties when designing a plan of torture. Permanent damage, either emotionally, physically, or both, is possible and perhaps even probable with human subjects. According to a recent study on Guantanamo Bay detainees, "[t]wo-thirds of the former detainees [interviewed] report residual psychological and emotional trauma."
47 But, the broader purpose of torture is to compel the victim to give sensitive information-if there was no downside to withholding that information, sensitive information would probably not be divulged. 48 As U.S. 48. This Article restricts the discussion to situations where torture is used to produce valuable information regarding pending or potential illegal acts, not to obtain confes-Senator Trent Lott once said: "Interrogation is not a Sunday-school class. You don't get information that will save American lives by withholding pancakes." 49 Many criminal law scholars have focused on an objective theory for structuring torture based on a cost-benefit analysis. 50 In fact, the worldrenowned criminal law scholar Alan Dershowitz specifically describes this as a requirement for the real world, and common law jurisdictions, such as the United States and much of Western Europe, allow for such an analysis. 51 He recently proposed extending such "torture by necessity" with judicial torture warrants, where a judge would be required to sign off on torture much like a search warrant.
52 It would specify who to torture and what information they may have. 53 Professor Dershowitz suggests that these torture warrants would be useful since torture will occur at any rate, but would be sions regarding previous acts. In its infamous KUBARK interrogation manual, the CIA specifically focuses on this purpose of torture:
Unlike the police interrogation, the CI [counterintelligence] interrogation is not aimed at causing the interrogatee to incriminate himself as a means of bringing him to trial. Admissions of complicity are not, to a CI service, ends in themselves but merely preludes to the acquisition of more information. The simple cost-benefit analysis for employing such nonlethal torture [sterilized needles inserted under the fingernails or drilling an unanesthetized tooth] seems overwhelming: it is surely better to inflict nonlethal pain on one guilty terrorist who is illegally withholding information needed to prevent an act of terrorism than to permit a large number of innocent victims to die. DERSHOWITZ, supra note 16, at 144. 51. Id. at 148. According to Dershowitz, an absolute ban on torture is understandable "if made by a Quaker who opposes the death penalty, war, self-defense, and the use of lethal force against fleeing felons." Id. But, he adds, "for anyone who justifies killing on the basis of a cost-benefit analysis, the case against the use of nonlethal torture to save multiple lives is more difficult to make." Id.; see also Alexander, supra note 31, at 895 ("After all, if one can kill or torture to prevent the killing or torturing of N, it is hard to see why one should not kill or torture to prevent the killing or torturing of N-1, or N-2, and so on, right down to the point where the number saved is only slightly larger than the number harmed.").
52. reviewable by courts to provide accountability. 54 His arguments, though interesting, have not gained widespread acceptance.
While philosophy aids in our moral value judgments regarding torture and if it is ever permissible, a real-life situation requires a real-life response. In the oft-cited "ticking bomb" scenario, terrorists set a bomb to explode in the heart of a major city. If the bomb detonates, hundreds, thousands, or even millions of people may die. The police/military/government agency has a suspect in custody that might have information about the bomb. All the suspect has said is that the bomb will explode within twenty-four hours unless defused. In this situation, failing to find the bomb has obvious consequences: a large but unknown number of people will die.
Some commentators allege that the "ticking bomb" argument is the primary argument supporting the consequentialist theory and consequently dismiss it as an extreme and unrealistic possibility. 55 One scholar decries the economic cost-benefit analysis in such a situation, saying "it is the question about whether a responsible citizen must unblinkingly think the unthinkable and accept that the morality of torture should be decided purely by totaling up costs and benefits. Once you accept that only the numbers count, then anything, no matter how gruesome, becomes possible." 56 This slippery slope argument does have some truth to it, but the current torture debate indicates that such an extreme interpretation is unlikely to happen. At any rate, when considering the recent terrorist attempts particularly in the United States, the "ticking bomb" scenario may not be as unrealistic as those scholars believe. If such a situation occurs, the jurisdiction may have to invoke a necessity defense to respond effectively to the threat.
A.
THE NECESSITY DOCTRINE
The doctrine of necessity applies when an illegal or harmful behavior may be used to prevent or correct a greater harm. 57 It provides a legal justification for the necessary action, allowing people to avoid or reduce liability. 58 The necessity doctrine, like many common law doctrines, has found its way into U.S. law. In Leon v. Wainwright, 59 Florida police officers "threat- ened and physically abused" the defendant, "choking him until he revealed where [the kidnapped victim] was being held." 60 After they secured the victim, police transported the defendant to the police station where they questioned him normally and he eventually confessed. 61 The Florida appeals court ruled that, while the defendant's initial statements were inadmissible as evidence against him, his later confession was voluntary and therefore admissible. 62 As the court recognized, "interrogational" torture may be necessary-or at least legally acceptable-in extreme circumstances. 63 Here, the defendant was abused to find his sole victim, 64 whereas the "ticking bomb" argument involves a larger and possibly fatal result.
V.
ARGUMENTS AGAINST THE "TICKING BOMB"
It should be clear from the earlier discussion of theories regarding torture that some schools of thought forbid torture in all cases. The UN, through the CAT, specifically denounces torture in the "ticking bomb" scenario, 65 although factors may be considered in determining if the treatment was lawful. 66 The primary argument against torture in "ticking bomb" situations is that utilitarianism is founded on a faulty assumption-namely, that human life or fundamental rights have an economic value. 67 Eliminating that consideration, there is no inherent value in saving a thousand lives at the expense of one. In fact, torturing even one individual would have a deleterious effect on human dignity regardless of how many are saved, harking back to an absolutist theory of deontology ous crime, the terrorist gives up his personal autonomy much as if he were imprisoned.
As a practical matter, human dignity cannot exist if humans do not exist. Terrorism introduces a frightening factor: the terrorist disregards his own life. Much of biology and psychology is based on our "fight or flight" instinct. This instinct to protect ourselves from harm is engrained in us and, even more importantly, we presume that every other human being has the same instinct. This is primarily why suicide bombings shock us so muchthe terrorist has disregarded the most fundamental instinct of selfpreservation. If the terrorist is willing to take his own life in achieving his goal, it is almost impossible to predict what he is capable of and to what extent he will go to create his "reality." Thus, infliction of extreme stress physically or mentally may be the only method for affecting the terrorist.
VI. CONCLUSION
While torture and terrorism are complex and ill-defined concepts, they also lead to a complex decision: whether terrorism allows or even mandates the use of torture to save many lives. According to the consequentialist theory, a moral wrong such as torture is acceptable when done to avoid a greater social harm. In contrast, deontologists argue that torture is morally wrong and therefore cannot be justified in any circumstance. The "ticking bomb" scenario offers an unlikely but relevant case where torturing a terrorist might be the only way to prevent the deaths of thousands of people. Although consequentialists would support the use of torture in this situation, deontologists would not allow it regardless of the number of people potentially saved. Such a philosophy might be workable in the abstract, but a real-world situation requires a real-world solution. As a result, necessity requires a consequentialist approach where the benefit of saving lives may outweigh the costs, both personal and social, of torturing terrorist suspects. This approach does not automatically allow governments to use torture, but it recognizes that torture may be justified by necessity depending on the circumstances, such as those present in the "ticking bomb" scenario.
